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B-127318 May 1, 1973

Hr, Gilhert Hl. Dawson

Special Disbursing Azent

lation. 1 Security Agency

Iort George G. lleada, llaryland 20758

Dear Hr, Davsond

¥e refer to your letter of Janunry 18, 1973, Serial: WA1/00E5F, by
which you requast our decicion whether Mp, Joseph Hitola 111, an
enployce of the Navional Security Agency, may have part of his absence
from duty froem June 24 to August 4, 1972, while he was attending ROTC
advanced camp, charged to annual leave rather than leave without pay,

You say that tr. Mitola was not nllowed the ennual leave available

to him during the period he was participating in ROTC edvanced canmp in
vieu of the decision in 35 Couzp, Gen, 531 (19256), You now request our
advice as to whether that decicion under which ROTC cadets ave denied
entitlenment to annual leave with pay fron eivilian positions whila
pavticipating in sunmer camp 36 still controlling since the Dval Con.
pencation Act in force at the time that decirion was cendered and which

was cited therein as the controlling provision of law has Leen ciporseded
by the Dual Compensation Act of 160/, now § U.H,C, 5533, As you fudients -
curvent ‘ctatutovy provicions do not limit tho componsation which mey bu
received by an individual holding wmllitary and civilian officas concur
rently cxeept with recpect to retixed military officers as provided in
5 U.8.C, 5532, Thie is so because the dual compensation nroviecion of
5 U,5,C, 9533 nov appliec only to the holding of tuo civilian positions
undor the definition of position as contc‘ncd ir. 5 U.8,C, 5521(2),

'Houuvar. it vas held §n 46 Coup, Gen., 400 (14606) that the enactment
of the Lual Coupensation Act of 1964 did not change the longstanding
rule that active wilitary service Is incompatible with concurrant Federal
civilion service., Sce elso 49 Comp, Gen, &44 (1970}, On the other hend
RGTC field training under 10 U,S8,C, 2109, whieh is here iavolved, {is not
consjdered active duty in the armed forces, 463 Comp, CGen, 1C3, 111 (1465),
Sec also Alliron v, United Staten, 420 F, 22 1224 (Cir. 1¢71) in which
the Court of Appeale hcld that ROTC f£lcld training 4ia not active military

gorvice,

Since field training performed by ROIC cndcts {8 not ective military
rervica euch duty is not tubject to the incompatiLility mle ae prerartly
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stated vhich prohibits only the performance of service as a civilian by
an individual who is subject to active wnilitary servica, We £ind no
reason to extend the incompatiblility rule to ROTC cadet field training
eéince such training is distinct in many vespects from active military
service, Of particular note is that ROTC cadets are not subject to the
Uniform Code of Mllitary Juatice. 10 U,S8,C, 802‘ Allison Ve leggg
States, supra,

Finally, we do not consider that the performance of ROTC field
training involves thae holding of & civilian position for purposcs of
5 U,8,C., 5533(a) which prohibits the rveceipt of basic pay for more thau:
one position for more than an aggregate of 40 hours in any owe calendar
week.,

For the reasons stated Mr, Mito!a may be ullowed any annual leave
available to him during the period he was performing ficld training as
an ROTC cadet. Your submission is anuwered accordingly,

L 4
S8inceorely yours,

\ 4
Taul G. Dozbling s

‘e For the Comptro'icr Genaral
of the Unitcd States





